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 1.  TIME:  8:30   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO/FOR STRIKE 4TH AMND COMPLAINT FILED BY 
WILLIAM SPANN, PACIFIC WEST COMMUNITIES 
* TENTATIVE RULING: * 
 
Continued to 10/31/19 @ 9am in Department 33. 

  

  
 2.  TIME:  8:30   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO  4th Amended COMPLAINT of MAYON FILED BY 
PACIFIC WEST COMMUNITIES, WILLIAM SPANN 
* TENTATIVE RULING: * 
 
 Continued to 10/31/19 @ 9am in Department 33. 

  

 3.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO/FOR FILED SECOND AMENDED COMPLAINT FILED BY 
KENNETH BARKER 
* TENTATIVE RULING: * 
 
  Plaintiff’s motion for leave to file a Second Amended Complaint is denied. 

 California Rule of Court 3.1324 (a) states,  
 

A motion to amend a pleading before trial must: 
 
(1)  Include a copy of the proposed amendment or amended 
pleading, which must be serially numbered to differentiate it from 
previous pleadings or amendments; 
 
(2)  State what allegations in the previous pleading are proposed 
to be deleted, if any, and where, by page, paragraph, and line 
number, the deleted allegations are located; and 
 
(3)  State what allegations are proposed to be added to the 
previous pleading, if any, and where, by page, paragraph, and 
line number, the additional allegations are located. 
 

 Plaintiff’s motion does not comply with requirements (2) and (3).  Therefore, the motion 
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is denied.  Plaintiff has not established that the amendment is “in furtherance of justice.”  (CCP § 
473 (a). 
 

Further, CRC 3.1324 (b) states that a motion for leave to amend must be accompanied 
by a declaration that specifies the effect of the amendment and why the amendment is 
necessary and proper. 
 
 Plaintiff’s declaration here states the amendment is necessary because of new evidence 
that came to light in four recent depositions and supports plaintiff’s claim for punitive damages.  
However, a week ago, the court already denied plaintiff’s motion to refile his First Amended 
Complaint, which was made on the same grounds, but failed to attach the deposition testimony 
or persuade the court that punitive damages allegations are warranted in this case.  This motion 
appears to be just another attempt to get around the court’s previous ruling denying plaintiff the 
right to seek punitive damages.  It fails to show a basis to do so. 
 
 In addition, plaintiff’s proposed Second Amended Complaint reads in places like a legal 
brief rather than a pleading.  Complaints are not supposed to contain tables of legal authorities 
or cite or argue such authorities.  They are supposed to contain “A statement of the facts 
constituting the cause of action, in ordinary and concise language.”  (CCP § 425.10 (a).)   
 
 Finally, the proposed Second Amended Complaint continues to allege causes of action, 
such as for infliction of emotional distress, that the court has already disallowed.  The court will 
not permit plaintiff to re-plead causes of action that it has already ruled are invalid. 
 
 For all of these reasons, the motion is denied. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO/FOR COMPEL PRODUCTION OF DOCUMENTS FILED BY 
KENNETH BARKER 
* TENTATIVE RULING: * 
 
 Denied. Responses were timely served on Plaintiff. Plaintiff’s recurring inability to receive legal 
papers served in this case must be addressed. Appear prepared to discuss alternate service 
arrangements going forward.     
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 5.  TIME:  9:00   CASE#: MSC18-00933 
CASE NAME: WELLS FARGO BANK VS BUICH, ET 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY TADICH 
GRILL DEVELOPEMENT COMPANY, LLC 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

 6.  TIME:  9:00   CASE#: MSC18-01028 
CASE NAME: FASQUEZ VS. MEYER 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALTERNATIVE, 
MOTION FOR FILED BY BIRCHWOOD, LLC,, MARSHALL MEYER 
* TENTATIVE RULING: * 
 
            Defendant Marshall Meyer and Birchwood, LLC’s Motion for Summary Judgment is 
denied.  Defendants failed to establish they are entitled to judgment as a matter of law as to the 
entire action, obviating the need for trial. Defendants’ motion only address one of Plaintiff’s nine 
causes of action. 
 
 Defendant’s Motion for Summary Adjudication is denied.  A motion for summary 
adjudication shall be granted only if it completely disposes of a cause of action, an affirmative 
defense, a claim for damages, or an issue of duty.  Defendants’ motion failed to completely 
dispose of the issue of duty. 
 
 
Background  
 
 On July 20, 2016 Plaintiffs, Andrew Vasquez and Tiffany Copland-Vasquez, rented an 
apartment at 1195 Saranap Avenue, #17 in Walnut Creek, from August 16, 2016 to about 
October 18, 2017. Defendants Marshall Meyer, an individual, and Birchwood, LLC, a limited 
liability company, owned managed, maintain and controlled the subject property.  Plaintiffs 
allege substantive defective conditions existed at the property during Plaintiffs’ tenancy, 
including knowingly exposing Plaintiffs to toxic mold, failing to address severe leaks in the unit, 
failing to provide water, illegally discontinuing utilities, and intentionally and negligently failing to 
provide adequate plumbing.  Plaintiffs allege Defendants permitted the property to deteriorate 
into a dilapidated, substandard, uninhabitable state.  Plaintiffs filed this action for negligence, 
breach of the implied warranty of habitability, and intentional infliction of emotional distress 
among other causes of action. 
 
 
Motion 
 
 Defendants Marshall Meyer and Birchwood, LLC, (collectively, “Mr. Meyer” or 
“Defendants”) move for summary judgment, or alternatively, summary adjudication of Plaintiffs 
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nine causes of action.  Defendants argue that Plaintiffs’ complaint is principally and 
substantively about three water shut-offs and the catastrophic shower incident.  (UMF No. 47.)  
Mr.  Meyer moves for summary judgment on the ground he did not owe a duty to prevent the 
principal underlying incident involving the shower failure in Plaintiffs’ unit.  Also, there is no 
triable issue of material fact in the complaint with respect to the remaining three underlying 
incidents in Plaintiffs’ apartment involving water shut-offs because Defendants caused 
appropriate notice to be given, such that no duty to give notice was breached. 
 
 
Standard of Review 
 
             Summary judgment must be granted if all the papers and affidavits submitted, together 
with “all inferences reasonably deducible from the evidence” and uncontradicted by other 
inferences or evidence, show “there is no triable issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. 
(c).) (Property California SCJLW One Corp. v. Leamy (2018) 25 Cal.App.5th 1155, 1161-1162.)   
The party moving for summary judgment carries both the burden of persuasion and the burden 
of production of evidence.  (Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 
826, 850.)  A defendant moving for summary judgment “bears the burden of persuasion that 
‘one or more elements of the ‘cause of action’ in question ‘cannot be established,’ or that ‘there 
is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  
Alternatively, a defendant meets its burden by submitting evidence ‘that the plaintiff does not 
possess, and cannot reasonably obtain, needed evidence’ supporting an essential element of its 
claim.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)   
 
           “If the defendant fails to meet this initial burden [of production], it is unnecessary to 
examine the plaintiff's opposing evidence; the motion must be denied.” (Zoran Corp. v. 
Chen (2010) 185 Cal.App.4th 799, 805.) 
 
 
Defendants’ Initial Burden of Production 
 
 A defendant moving for summary judgment has the initial burden of showing, with 
respect to each cause of action set forth in the complaint, the cause of action is without merit. A 
defendant meets that burden by showing one or more elements of the cause of action cannot be 
established, or there is a complete defense thereto. (Id., [Code Civ. Proc., § 437c] subd. (p)(2).)” 
A defendant in a negligence action may obtain summary judgment by demonstrating that the 
evidence shows it owed no duty to the plaintiff that could have been breached. [Citation.]  
(Vournas v. Fidelity Nat. Tit. Ins. Co (1999) 73 Cal.App.4th 668, 672.)    
 
 As to the shower failure, Defendants argue Mr. Meyer had no duty of care to prevent the 
catastrophic shower failure.  The evidences shows Defendants’ expert, Mark Hunter, a forensic 
plumbing expert, thoroughly investigated the shower failure.  (UMF No. 50.)  It is Mr. Hunter’s 
expert opinion that the sole cause of the shower failure is chlorimination of the shower fixture’s 
o-rings by chloramine in EBMUD’s water supply to the Birchwood Apartments.  (UMF No. 53.)  
They argue that Mr. Meyer could not reasonably foresee the shower failure from such a cause.  
(UMF No. 54.) Plaintiffs testified there was no indications at all prior to the shower failure that 
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there was anything wrong with the shower fixture that failed.  (UMF No. 55.) If there were any 
problem, Mr. Meyer could not have known unless Plaintiffs reported it. (UMF Nos. 56, 57.)  
Defendants further argue that at most, Mr. Meyer’s duty to address water-related issues is 
limited to undertaking maintenance and urgent or emergency repairs brought to his attention. 
(UMF No. 60.) 
 
 As to the water shut offs, Mr. Meyer argues he never breached a duty to give notice of 
the water shut off.  He claims that the evidence establishes that Plaintiffs received advance 
notice of the shut off for routine water heater replacement around March 11, 2017.  (UMF No. 
62.)  He also claims that as to emergencies or urgent repairs, the evidence shows Mr. Meyer, 
through his agent, Mr. Goodness, made all best efforts to give advance oral notice.  (UMF No. 
64.)  Consequently, Mr. Meyer is not legally responsible for any consequences which Plaintiffs 
contend resulted in injuries to them and their child.  (UMF No. 65.)  
 
  Plaintiffs argue Defendants’ motion in does not meet the initial burden of a prima facie 
showing that there are no triable issues of fact in this case. Plaintiffs point out that Defendants’ 
motion only addresses Plaintiff’s First Cause of Action for Negligence and ignores Plaintiff’s 
other eight causes of action.  Moreover, the motion only focuses on a two areas of negligence—
the water shut off and the shower failure. Plaintiffs argues there are dozens of triable issues of 
fact demonstrating Mr. Meyer breached his duties to Plaintiffs. 
 
 Plaintiffs assert that the evidence shows Meyer never used licensed contractors for 
plumbing work, refused to obtain plumbing permits, and failed to comply with California Building 
Code for permits.  (Plaintiff’s Additional Undisputed Fact Nos. 2, 3, 4, 5, 6, and 7 and 
corresponding supporting evidence.) Plaintiffs also claim that Mr. Meyer refused to make repairs 
requested by Plaintiff, refused to remediate mold, refused to allow property manager to set 
rodent traps to abate the rodent problem and that he entered their property illegally.   
 
 In response, Defendants argue the motion was intended to narrowly attack Plaintiff’s 
complaint. The scope of the motion is extremely limited.  It only concerns whether Mr. Meyer 
owed a duty to prevent the shower failure and whether Mr. Meyer breached the duty to give 
advance notice of the two water shut offs. Defendants argue there is no triable issue of material 
fact over the noticing of the two water shut offs and no triable issue of material fact over the 
cause of the unforeseeable shower/tub failure.   
 
 
Analysis 
 
 Defendants’ motion does not completely dispose of the issue of duty. “A landlord owes a 
duty of care to a tenant to provide and maintain safe conditions on the leased premises.” 
(Portillo v. Aiassa (1994) 27 Cal.App.4th 1128, 1134. “The California Supreme Court has held 
that because “under contemporary conditions, public policy compels landlords to bear the 
primary responsibility for maintaining safe, clean and habitable housing in our state,” there is a 
warranty of habitability implied in residential leases in California. (Green, supra, 10 Cal.3d at p. 
627.)”  (Erlach v. Sierra Asset Servicing, LLC (2014) 226 Cal.App.4th 1281, 1296-1297.)   
  “The tenant further reasonably can expect that the landlord will maintain the property in 
a habitable condition by repairing promptly any conditions, of which the landlord has actual or 
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constructive notice, that arise during the tenancy and render the dwelling uninhabitable….  But a 
tenant cannot reasonably expect that the landlord will have eliminated defects in a rented 
dwelling of which the landlord was unaware and which would not have been disclosed by a 
reasonable inspection.”  (Peterson v. Superior Court (1995) 10 Cal.4th 1185, 1205-1206.”   
  
 Defendants’ motion is procedurally defective if Defendants intended only to address the 
narrow issue of duty as it pertains to the shower fixture failure and water shut-offs.   Here, 
Defendants have demonstrated that the shower failure was not foreseeable and Defendants 
owe no duty in that particular incident.  However, Plaintiff’s opposition demonstrates many 
issues of the landlord’s duty of care that are not addressed by the motion, including the failure to 
remediate a problem of toxic mold. Therefore, the issue of duty to provide a reasonably safe 
premises is not completely disposed of by Defendant’s Motion.   
 
 If Defendants intended to deal only with this narrow legal issue, they should have 
brought the motion pursuant to Code of Civil Procedure § 437c(t) which provides in part: 
 

(t) Notwithstanding subdivision (f), a party may move for summary adjudication of 
a legal issue or a claim for damages other than punitive damages that does not 
completely dispose of a cause of action, affirmative defense, or issue of duty 
pursuant to this subdivision. 
(1)  
(A) Before filing a motion pursuant to this subdivision, the parties whose claims or 
defenses are put at issue by the motion shall submit to the court both of the 
following: 
(i) A joint stipulation stating the issue or issues to be adjudicated. 
(ii) A declaration from each stipulating party that the motion will further the 
interest of judicial economy by decreasing trial time or significantly increasing the 
likelihood of settlement. 

 
 As to the water shut-offs, Defendants argued they breached no duty, because adequate 
and appropriate notice was given.  “The existence of a legal duty to use reasonable care in a 
particular factual situation is a question of law for the court to decide. [Citation.]  However, the 
elements of breach of that duty and causation are ordinarily questions of fact for the jury's 
determination. [Citation.]”  (Vasquez v. Residential Investments, Inc. (2004) 118 Cal.App.4th 
269, 278.)     
 
 
Defendants’ Request for Judicial Notice 
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit A—Complaint, filed May 22, 2018. 
2. Exhibit B—Answer to the Complaint 
3. Exhibit C—Cross-Complaint filed by Mr. Meyers Against Plaintiff 
4. Exhibit D—Answer to Cross-Complaint 

 
The Court takes judicial notices of the existence of the documents. 
The Courts takes judicial notice of the following facts: 
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5. Real property at 1195 Saranap Ave., Walnut Creek is within the service area of East Bay 
Municipal Utility District. 

6. EBMUD’s water’s service include treatment of water for its customers. 
7. EBMUD owns and operates the Walnut Creek Water Treatment Plant, located at 2201 

Larkey Lane, Walnut Creek. 
8. 2201 Larkey Lane is approximately 3 miles north of 1195 Saranap Ave. 

 
Plaintiffs’ Objection to Evidence 
 

1. Declaration of Mark Hunter, ¶¶ 7-18—Overruled. Objection is too broad and the Court 
has to guess at the particular objectionable statements. 

2. Declaration of Brian Dennis, ¶¶ 4-8—Sustained in part.  Sustained as to conclusion that 
“these devices, because of the amount usage…eventually fail…”  Lacks foundation. 

3. Declaration of Marshall Meyer, ¶¶3-15—Overrule.  Objection is too broad and the Court 
has to guess at the particular objectionable statements. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01028 
CASE NAME: FASQUEZ VS. MEYER 
HEARING ON MOTION FOR SUMMARY JUDGMNT OR IN ALT SUMMRY ADJ FILED 
BY ANDREW VASQUEZ, TIFFANY COPLAND-VASQUEZ 
* TENTATIVE RULING: * 
 
           Plaintiffs/Cross-Defendants’ Motion for Summary Judgment, or Alternatively, Summary 
Adjudication is granted.    
 
 
Background 
 
 On July 20, 2016 Plaintiffs, Andrew Vasquez and Tiffany Copland-Vasquez, rented an 
apartment at 1195 Saranap Avenue, #17 in Walnut Creek to about October 18, 2017. 
Defendants Marshall Meyer, an individual, and Birchwood, LLC, owned managed, maintain and 
controlled the subject property.   
 
 On or about September 15, 2017, while the Vasquezes were away on vacation, the 
shower/tub fixture located in the bathroom allegedly failed, allowing hot water to continuously 
run from the showerhead into the tub.  The continuous and uninterrupted flow of hot water 
resulted in steam, condensation, and water damage to the interior wall.   
 
 Cross-complainants allege on information and belief, the Vasquezes through their 
continuous occupancy of the apartment were aware of a slow leak before the catastrophic 
failure of the fixture. However, at no time, from their initial occupancy in July 2016 until the 
catastrophic failure of the fixture did the Vasquezes notify Cross-Complainants.  Cross-
Complainants filed this action for breach of contract and negligence. 
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Cross-Defendants’ Motion  
 
             Plaintiffs/Cross-Defendants Andrew Vasquez and Tiffany Copland-Vasquez move for 
summary judgment against Cross-Complainants Marshall Meyer and Birchwood, LLC 
(collectively “Meyer” or Cross-Complainants), their former landlords.  Cross-Defendants argue 
the sole basis for the Meyer’s cross-complaint is the fact the Vasquezes failed to report an issue 
with the shower/tub valve that must have been evident before the catastrophic incident.  Cross-
Defendants move for summary judgment, alternatively, summary adjudication on the ground 
there is no evidence, and Meyer cannot produce any evidence, that the Vasquezes knew of any 
leak or other condition in the shower/tub valve that failed. Therefore, Cross-Complainants has 
no evidence to support their claims that the Vasquezes breached the lease or acted negligently 
by not informing Meyer of a problem, malfunction, or damage in the shower/tub valve.   
 
Standard of Review 
 
            “Summary judgment must be granted if all the papers and affidavits submitted, together 
with ‘all inferences reasonably deducible from the evidence’ and uncontradicted by other 
inferences or evidence, show ‘there is no triable issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.’ (Code Civ. Proc., § 437c, subd. (c).)” 
(Property California SCJLW One Corp. v. Leamy (2018) 25 Cal.App.5th 1155, 1161.)    437c, 
subd. (c).) (Property California SCJLW One Corp. v. Leamy (2018) 25 Cal.App.5th 1155, 1161-
1162.)    
 
            The party moving for summary judgment carries both the burden of persuasion and the 
burden of production of evidence.  (Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal. 4th 826, 850.)  A defendant moving for summary judgment “bears the burden of persuasion 
that ‘one or more elements of the ‘cause of action’ in question ‘cannot be established,’ or that 
‘there is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
850.)  Alternatively, a defendant meets its burden by submitting evidence ‘that the plaintiff does 
not possess, and cannot reasonably obtain, needed evidence’ supporting an essential element 
of its claim.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)   
 
            “If the defendant fails to meet this initial burden [of production], it is unnecessary to 
examine the plaintiff's opposing evidence; the motion must be denied.” (Zoran Corp. v. 
Chen (2010) 185 Cal.App.4th 799, 805.) 
 
 
Cross-Defendants’ Initial Burden of Production 
 
 The party moving for summary judgment bears an initial burden of production to make a 
prima facie showing of the nonexistence of any triable issue of material fact. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) “A burden of production entails only the presentation 
of ‘evidence.’” (Ibid.)  “‘Burden of producing evidence’ means the obligation of a party to 
introduce evidence sufficient to avoid a ruling against him on the issue.”  (Cal Evid Code § 110.) 
   

A. Breach of Contract 
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 Cross-Defendants argue where defendant's duty to perform under the contract is 
conditioned on the happening of some event, the plaintiff must prove the event transpired. 
(Consolidated World Investments, Inc. v. Lido Preferred Ltd. (1992) 9 Cal.App.4th 373, 380.)  
Here, their obligation under the lease to report a problem could not arise until two things 
happened: (1) a “problem, malfunction, or damage” actually occurred and (2) the Vasquezes 
actually had knowledge of the “problem, malfunction, or damage.”  They contend the undisputed 
facts establish that neither of these things occurred.  
 
            Cross-Defendants argue that it is undisputed that the Vasquezes had no knowledge of 
any problems, malfunction, or damage in the shower/tub valve before the September 15, 2017 
failure.  (UMF no. 6 and corresponding evidence.)  Cross-Defendants argue that is undisputed, 
as evidenced through the Vasquezes’ testimony and Daniel Goodness, who managed the 
property for years, that there was no problem, malfunction, or damage in the shower/tube valve 
before September 15, 2017.  (UMF No. 7.) The Vasquezes contend they had no knowledge of 
any such problems, because they never occurred so there was nothing to report.  Cross-
Defendants argue that they did not breach the lease because the shower never had a leak 
problem before September 15, 2017. The Vasquezes argue they did not breach the provision of 
the lease and there is no evidence to establish such breach. 
 

B. Negligence 
 

            Similarly, Cross-Defendants claim the cause of action for negligence fails because there 
was no duty to report a leak since none occurred.  Also, the negligence cause of action fails 
because it is duplicative of the breach of contract claim.  Conduct amounting to a breach of 
contract becomes tortious only when it also violates an independent duty arising from principles 
of tort law. (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 515.)  
“‘[A]n omission to perform a contract obligation is never a tort, unless that omission is also an 
omission of a legal duty.’[Citation.]” (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 
7 Cal.4th 503, 515.)  Cross-Complainants do not allege the Vasquezes violated any duty outside 
of the contractual obligations.  Here, Meyer simply re-alleges the same facts that constituted the 
breach of contract claim. 
 
                Based on this showing, the Court finds that Cross-Defendants have met their initial 
burden of production. 
 
 
Cross-Complainants’ Burden to Raise a Triable Issue of Material Fact 
 
  If the moving party carries its initial burden, the burden shifts to the opposing party to 
make a prima facie showing that a triable issue of material fact exists. (Aguilar v. Atlantic 
Richfield Co., supra, 25 C4th at 850.) “A plaintiff [cross-complainant], in meeting the shifted 
burden, ‘shall set forth the specific facts showing that a triable issue of material fact exists as to 
that cause of action.’ [Citation.]… If plaintiff [cross-complainant] fails to make that showing, 
summary judgment ‘shall be granted.’ (§ 437c, subd. (c).)” (Chaknova v. Wilbur-Ellis Co. (1999) 
69 Cal.App.4th 962, 974-975.)  
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  “There is a triable issue of material fact if, and only if, the evidence would allow a 
reasonable trier of fact to find the underlying fact in favor of the party opposing the motion in 
accordance with the applicable standard of proof.” (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.  
 
               Cross-Complainants argue that triable issues of fact exist concerning the Vasquezes’ 
knowledge of problems with the shower/tub fixture prior to September 15, 2017.  Cross-
Complainants contend that the Vasquezes were aware of either slow water leaks involving the 
shower/tub fixture or that water temperature could not be controlled by the valve system prior to 
September 15, 2017.  The Vasquezes never reported these conditions to Meyer prior to the 
incident. Cross-Complainants argue that the Vasquezes’ lack of knowledge concerning the 
leaking shower/tub fixture is contradicted by Brian Dennis, the plumber repairing the shower/tub 
fixture, and Mark C. Hunter, Cross-Complainants’ plumbing expert. 
 
 The shower/valve fixture was repaired by Brian Dennis, Meyer’s long-term plumber at 
the premises.  The repair involved the simple replacement of the shower cartridge and pressure 
balance spool. Dennis has over thirty years of experience and had repaired the same American 
shower/tub fixture in other units. Cross-Complainants maintain the failure of this cartridge, in 
each instance, was preceded by water leaking from the fixture into the tub spout or the hot water 
transferring to the cold water making it difficult to control the water temperature.  (Dennis Decl., 
2:1-7; 4:1-22.)  
 
 Cross-Complainants claim Dennis’ conclusion is confirmed by Mark Hunter, their 
plumbing expert.  Through his investigation, he confirmed that it was the failure of the shower 
cartridge that allowed the hot water to freely and uncontrollably flow out of the showerhead.   
 
 Cross-Complainants had the burden to produce evidence to raise a triable issue of fact 
as to whether Cross-Defendants had knowledge of any problem.  It is Cross-Complainants’ 
position the evidence establishes there must have been a slow a leak or difficulty controlling the 
temperature.  By inference, the Vasquezes must have had actual knowledge of the leak or 
problem with temperature and failed to report it.   
 
            The evidence submitted by Cross-Defendants does not raise a triable issue of fact of 
whether Vasquezes actually knew of a defect in the shower/tub valve before it failed.  Brian 
Dennis’ declaration states, “The only time a person knows that the American Standard 
shower/tub fixture is failing, about to fail, or in need of repair is when water begins leaking form 
the fixture into the tub spout, the hot water bleeds into cold water, or the cold water transfers to 
the hot water, making it difficult to control the water temperature.”  (Dennis Decl., ¶8.) Mr. 
Dennis does not state the catastrophic shower/tub cartridge failure is always preceded by a slow 
leak or trouble controlling the temperature.  In fact, Cross-Defendants submit evidence of 
another failure of the shower/tub cartridge that was not preceded by a slow leak. Cross-
Defendants note that an identical incident took place at apartment no. 17 five years previously.  
Kathy Mintun was the tenant at that time.  The previous tenant testified that that one morning 
she and her husband awoke to the water running from the shower fixture.  They were unable to 
turn off the water at the faucet.  (UMF No. 8.)  Mintun also testified that there had been no leak 
from the shower head or the tub spigot before the malfunction.  (UMF No. 9.)   
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   As to Cross-Complainants’ expert, Mark Hunter’s declaration, he states, it is my opinion 
that it was the degradation of the o-rings [in the valve pressure balance cartridge] which resulted 
in the water flowing uncontrollably through the shower head at the Apartment…”  (Hunter Decl., 
¶13, 4:24-27.)  Hunter’s declaration states, “Specifically, not until the valve slowly leaks or that 
[sic] there is a bleed of the hot water to cold water through the pressure balance cartridge or 
vice versa is there any indication that the valve system needs repair or replacement.”  (Hunter 
Decl., ¶14, 5:4-6).  Hunter does not say any of the issues actually occurred or typically occurs, 
or that the slow leak should have occurred in the instance of the Vasquezes’ shower failure.  
Hunter declaration sheds no light on whether Vasquezes knew about slow leak or failure to 
control the temperature. 
 
 Cross-Complainants’ evidence does not raise a triable issue of fact as to whether the 
Vasquezes knew of the problem and failed to report it.  The motion for summary judgment is 
therefore granted. 
 
Code of Civil Procedure § 437c(e) 
 
          CCP § 437c(e) provides: 
 

If a party is otherwise entitled to summary judgment pursuant to this section, 
summary judgment shall not be denied on grounds of credibility or for want of 
cross-examination of witnesses furnishing affidavits or declarations in support of 
the summary judgment, except that summary judgment may be denied in the 
discretion of the court if the only proof of a material fact offered in support of the 
summary judgment is an affidavit or declaration made by an individual who was 
the sole witness to that fact; or if a material fact is an individual’s state of mind, or 
lack thereof, and that fact is sought to be established solely by the individual’s 
affirmation thereof. 
  

             Cross-Complainants argue that if the Court is inclined to grant the motion, it should 
exercise its discretion under CCP § 437c(e) and deny the motion.  The Court cannot simply 
disbelieve the Cross-Defendants’ evidence.  There is also the testimony and declaration of 
Kathy Mintum.  Cross-Defendant’s evidence is not contradicted; the court must ordinarily accept 
it as true for purposes of the summary judgment motion. 
 
 
Cross-Defendants’ Request for Judicial Notice 
 
 Cross-Defendants request the Court to take judicial of the following: 

1. Exhibit A:  Cross-Complaint of Marshall Meyer and Birchwood, LLC 
  
The Court takes judicial notice of the existence of the Cross-Complaint. 
 
 Cross-Complainants’ Request for Judicial Notice 
 Cross-Complainants request the Court to take judicial of the following: 

1. Cross-Complaint for Damages filed by Marshall Meyer and Birchwood, LLC 
2. Declaration of Marshall Meyer in Support of Defendants’ Motion for Summary Judgment 
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The Court may not take judicial notice of the declaration.   
 
Cross-Defendant’s Objection to Evidence 

1. Declaration of Brian Dennis, ¶ 5—Sustained.  Irrelevant. Repairs made at different unit. 
2. Dennis Decl., ¶7—Overruled.  
3. Dennis Dec;., ¶11—Sustained.  Irrelevant 
4. Declaration of Mark C. Hunter—Overruled.  

  
 

  

 8.  TIME:  9:00   CASE#: MSC18-01603 
CASE NAME: CALZADA VS RAAGAS 
HEARING ON MOTION TO/FOR DEMURRER TO ANSWER OF MARIA RAAGAS 
FILED BY JOVENCIO DELA CALZADA 
* TENTATIVE RULING: * 
 
Pro Per Plaintiff Calzada demurs to the answer of Defendant Ragas on the single ground that 
“[a] divorce court cannot by its order effect title to real property in a foreign jurisdiction. Womack 
v. Eggebrecht (1996) 191 B.R. 851, 861.”  
 
The standard for a demurrer to an answer is whether the answer states facts sufficient to 
constitute a defense. South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732. A 
defendant must set forth only the “essential facts” of the affirmative defense, “sufficient to 
acquaint [plaintiff] with the nature, source and extent” of the defense. Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608. 
 
The answer to Plaintiff’s single cause of action for conversion alleges that pursuant to the 
judgment of dissolution Defendant Ragas became entitled to sole ownership of certain property 
in the Philippines, described generally as the Cebu property, while Calzada was entitled to 
ownership of specified other property in the Philippines, described generally as the Mindanao 
property. Plaintiff’s argument that a California divorce court cannot affect title in a foreign 
country is not a basis on which the Court may sustain a demurrer; instead it would appear to go 
to the merits of Defendant’s right to her share of community property in the Philippines.  
 
Plaintiff’s demurrer is overruled. 
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 9.  TIME:  9:00   CASE#: MSC19-00546 
CASE NAME: ARIANA FOOD ENTEREPRISES INC V 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 
ARIANA FOOD ENTERPRISES, INC 
* TENTATIVE RULING: * 
 
 Granted. The Court has already found that Defendant’s Anti-SLAPP Motion was frivolous and 
brought for the purposes of delay making an award of attorney fees mandatory. The finding was 
based on the fact that the Defendant’s motion characterized clearly private communications 
about a clearly private dispute as an issue of public interest. The Court finds that no reasonable 
attorney would have brought this motion based on such a characterization. As such, the motion 
was brought in bad faith and was both frivolous and brought for the purposes of delay. 
 
The attorney fees and costs claimed by Plaintiff are more than reasonable given the amount of 
time and work that must have been involved in drafting the 20 page opposition brief, the 
supporting declarations with numerous attached exhibits, preparation for and appearance at oral 
argument and preparation of this fee request. The requested costs and fees are awarded in their 
entirety.   
 

  

10.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of COLBERT FILED BY 
MIAO LAN LANA YU 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 10/31/19 @ 9am in Department 33. 

  

11.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  
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12.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL RESPS SPECIALLY PROPOUNDED FILED 
BY SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
 Appear to discuss the appointment of a Discovery Referee pursuant to CCP §639.   

  

13.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONES TO SPECIAL 
INTERROGATORES FILED BY SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
 Appear to discuss the appointment of a Discovery Referee pursuant to CCP §639.   

  

14.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR COMPEL RESPS TO FORM INTERR & SANCTIONS 
FILED BY SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 
 Appear to discuss the appointment of a Discovery Referee pursuant to CCP §639.   

  

15.  TIME:  9:00   CASE#: MSC19-01033 
CASE NAME: YANTING SUN VS JEFFREY J JARVI 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS' 
COMPLAINT FILED BY JEFFREY JAMES JARVIS 
* TENTATIVE RULING: * 
 
  

Defendant’s motion to strike is denied.  

Punitive damages are available for fraud, a claim that Plaintiffs have properly alleged. 

(See, Civil Code 3294(c)(3).) Therefore, the request to strike punitive damages from the 

complaint is denied.  
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The attorneys offer conflicting evidence about whether the meet and confer process 

included a discussion of Defendant’s motion to strike. If the Court were to conclude that the 

meet and confer process was insufficient it could not deny the motion to strike on that basis. 

(Code of Civil Procedure §435.5(a)(4).) Instead, the Court would continue the matter for a 

further meet and confer. In this situation, however, the Court concludes that it will be more 

efficient to rule on the merits of this motion at the same time as the demurrer.  

Plaintiffs’ request for Code of Civil Procedure §128.7 sanctions is denied. This motion 

does not constitute sanctionable conduct. If Jarvis had been successful in his challenge to the 

fraud claim then this motion would have also been successful.  

  

16.  TIME:  9:00   CASE#: MSC19-01033 
CASE NAME: YANTING SUN VS JEFFREY J JARVI 
HEARING ON MOTION TO/FOR QUASH PLTFFS' BUS RECORDS SUBP FOR J. 
ROCKLIFF, IN FILED BY JEFFREY JAMES JARVIS 
* TENTATIVE RULING: * 
 
 Appear in person. The parties will be given a room in which they will meaningfully meet and 
confer in order to resolve this dispute.   

  

17.  TIME:  9:00   CASE#: MSC19-01033 
CASE NAME: YANTING SUN VS JEFFREY J JARVI 
HEARING ON MOTION TO/FOR QUASH PLTFFS' BUSINESS RECORDS SUBP ON 
G. RIELE FILED BY JEFFREY JAMES JARVIS 
* TENTATIVE RULING: * 
 
 Appear in person. The parties will be given a room in which they will meaningfully meet and 
confer in order to resolve this dispute.   

  

18.  TIME:  9:00   CASE#: MSC19-01033 
CASE NAME: YANTING SUN VS JEFFREY J JARVI 
HEARING ON DEMURRER TO COMPLAINT of SUN FILED BY JEFFREY JAMES 
JARVIS 
* TENTATIVE RULING: * 
 
  

Defendant Jeffrey James Jarvis’ demurrer is overruled. Jarvis need not file his answer 

to the complaint until November 14, 2019 or two weeks after Plaintiffs file and serve their 

amended complaint, whichever is later. If Plaintiffs choose not to amend their complaint, they 

must notify defendants in writing by October 31, 2019. 
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Misjoinder of Parties 

Jarvis argues that he is an improper defendant in this case. Plaintiffs are suing related to 

disputes over a lease at 3880 Blackhawk Road, Danville. Plaintiffs entered into a lease with J/C 

Investments, Inc. Later, J/C Investments sold the property to Dentite Enterprises, LLC.  

Plaintiffs argue that Jarvis is a proper party because J/C Investments is now a dissolved 

corporation. Corporations Code section 2011 allows a party to bring claims against a 

shareholder of a dissolved corporation “[i]f any of the assets of the dissolved corporation have 

been distributed to shareholders…” (Corp. Code §2011(a)(1)(B).)  

Plaintiffs allege that Jarvis owned J/C Investments. (Comp. ¶8.) Plaintiffs also allege that 

soon after J/C Investments sold the property, that company dissolved and Jarvis received all its 

assets upon dissolution. (Comp. ¶¶16-17.) Thus, Plaintiffs have alleged facts showing that they 

are entitled to bring their claim against Jarvis as shareholder of J/C Investments.  

Jarvis points to Favila v. Katten Muchin Rosenman LLP (2010) 188 Cal.App.4th 189, 

which stated in dicta that the corporation must have distributed all its assets, including any 

insurance payments, before the shareholders can be sued. (Id. at 213.) Favila changed a clause 

in section 2011 from “if any of the assets” to “if all the assets” of the dissolved corporation have 

been distributed. Favila did not offer an explanation for this change and the court’s discussion of 

this statute was not key to the ruling in that case. Thus, the Court does not have to follow 

Favila’s statement that a plaintiff must go after the dissolved corporation unless all assets of the 

dissolved corporation have been distributed. And in any event, Plaintiffs have alleged that Jarvis 

received all of J/C Investment’s assets, which is sufficient under Favila.  

Fraud and Negligent Misrepresentation (causes of action one and two) 

Jarvis argues that Plaintiffs do not have a claim against him because they signed an 

estoppel certificate stating that “Tenant has no claims against Owner… with respect to the 

condition of the Premises or the Property.” (Estoppel Certificate ¶3.) Later the estoppel 

certificate says that owner and tenant are not in default and no condition exists that which would 

constitute a default. (Estoppel Certificate ¶6.) Plaintiffs have alleged that they were unaware of 

the true size of the rental property when they signed the Certificate and only learned of its true 

size later when they looked into subletting a portion of the property. (Comp. ¶¶ 14, 15, 18.)  

Jarvis argues that the estoppel certificate bars Plaintiffs’ claim. Evidence Code section 

622 states that “[t]he facts recited in a written instrument are conclusively presumed to be true 

as between the parties thereto, or their successors in interest; but this rule does not apply to the 

recital of a consideration.” Plaza Freeway v. First Mt. Bank (2000) 81 Cal.App.4th 616 has 

applied this rule to estoppel certificates holding that “when a tenant signs and delivers an 

estoppel certificate, as required under the commercial lease agreement, that tenant is bound to 

the recitations of fact contained therein.” (Id. at 629.) In Plaza Freeway, the court held that the 

termination date for a lease as stated in the estoppel certificate was binding on the parties 
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despite other evidence that suggested a different date of termination. The court made it clear 

that a tenant is bound by the recitations of fact contained in the estoppel certificate. (Id. at 629.)   

Jarvis argues that Plaza Freeway applies here. The Court is not convinced. The Court 

does not read the Certificate here as an attempt by Plaintiffs to waive any and all claims that 

might have existed when they signed the Certificate. Instead, the statement of fact that Plaintiffs 

are bound by is that they were unaware of any breaches of the lease at the time they signed the 

Certificate. The Certificate did not reference a specific amount of square footage in the rental 

property and thus, the Certificate cannot be used to bind Plaintiffs to a particular square footage 

in the rental property. 

Next Jarvis argues that the misrepresentation claims are not alleged with the required 

specificity. This argument fails.   

Plaintiffs allege that Jarvis (who was the owner of J/C Investments) told the Plaintiffs that 

he had a larger space to rent to them. (Comp. ¶10.) On June 5, 2016, the parties entered into 

the Second Addendum. (Comp. ¶11.) The Second Addendum stated that the size of the new 

space was 5,149 square feet and Plaintiffs were also told this fact by Jarvis. (Comp. ¶12.) This 

statement was false as the rentable space was actually 3,000 square feet. (Comp. ¶18.) 

Plaintiffs allege that Jarvis knew this statement was false. (Comp. ¶22.) Plaintiffs explain that 

Jarvis had previously rented out this space (with a lobby) and listed it as 3,800 square feet; thus, 

Jarvis knew his statement was false. (Comp. ¶21.) Plaintiffs alleged that they relied on Jarvis’s 

representations about square footage when agreeing to the Second Addendum. (Comp. ¶23.) 

These allegations meet all the requirements for fraud.  

The negligent misrepresentation claim is also sufficiently alleged as it include the above 

allegations plus an allegation that Jarvis knew or should have known of the square footage 

issue. (Comp. ¶28.)   

Finally, Jarvis objects to the allegations that are alleged upon “information and belief”. 

Those allegations are proper here because Plaintiffs have included sufficient information in their 

complaint that shows a basis for Plaintiffs believing those allegations to be true.   

  

19.  TIME:  9:00   CASE#: MSC19-01033 
CASE NAME: YANTING SUN VS JEFFREY J JARVI 
HEARING ON DEMURRER TO COMPLAINT of SUN FILED BY BRIAN R ADAMS, 
DENTITE ENTERPRISES, LLC 
* TENTATIVE RULING: * 
 
  

Defendants Brian Adams’s demurrer is sustained with leave to amend. Plaintiffs shall 

file and serve their amended complaint by October 31, 2019.  
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Defendant Dentite Enterprises, LLC’s demurrer is overruled. Dentite need not file its 

answer to the complaint until November 14, 2019 or two weeks after Plaintiffs file and serve 

their amended complaint, whichever is later. If Plaintiffs choose not to amend their complaint, 

they must notify defendants in writing by October 31, 2019.  

Misjoinder of Parties 

Adams argues that he is not a proper party to this case because he does not own the 

property at issue here. The complaint alleges that Adams and/or Dentite became successors to 

the contract that Plaintiff entered into with J/C Investments. (Comp. ¶32.) The Estoppel 

Certificate lists Dentite as the purchasers of the property and Adams as the sublessor. (Comp. 

ex. C.) It is not clear from these allegations and the Certificate whether Adams has an interest in 

the property and whether he has some interest in Plaintiffs’ rental agreement. As a sublessor, 

Adams could have relationship with Plaintiffs, but it is not clear what the relationship is or how it 

relates to the rental agreement. Therefore, the demurrer by Adams is sustained with leave to 

amend.  

Breach of Contract (cause of action four)  

Defendants argue that the estoppel certificate bars Plaintiffs’ claim. Evidence Code 

section 622 states that “[t]he facts recited in a written instrument are conclusively presumed to 

be true as between the parties thereto, or their successors in interest; but this rule does not 

apply to the recital of a consideration.” Plaza Freeway v. First Mt. Bank (2000) 81 Cal.App.4th 

616 has applied this rule to estoppel certificates holding that “when a tenant signs and delivers 

an estoppel certificate, as required under the commercial lease agreement, that tenant is bound 

to the recitations of fact contained therein.” (Id. at 629.) In Plaza Freeway, the court held that the 

termination date for a lease as stated in the estoppel certificate was binding on the parties 

despite other evidence that suggested a different date of termination. The court made it clear 

that a tenant is bound by the recitations of fact contained in the estoppel certificate. (Id. at 629.)   

Defendants argue that Plaza Freeway should apply here where Plaintiffs signed an 

estoppel certificate stating that the Defendants were not in default in performance of any 

covenant, agreement or condition contained in the Lease and that Tenant has no claim of offset 

or credit under the Lease or against rents, or any other claims against defendants. (Comp. ex 

C.) Defendants also argue that these are the facts Plaintiffs are bound by even if they were 

unaware of a fact (or claim) at the time they signed the certificate.  

Defendants’ arguments take Plaza Freeway too far. Plaza Freeway is meant to bind 

parties to statements of fact. The Court does not read the Certificate as an attempt by Plaintiffs 

to waive any and all claims that might have existed when they signed the Certificate. Instead, 

the statement of fact that Plaintiffs are bound by is that they were unaware of any breaches of 

the lease at the time they signed the Certificate. The Certificate did not reference a specific 
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amount of square footage in the rental property and thus, the Certificate cannot be used to bind 

Plaintiffs to a particular square footage in the rental property.  

In Robert T. Miner, M.D., Inc. v. Tustin Ave. Investors (2004) 116 Cal.App.4th 264 

explained that when the estoppel certificate refers to a lease, both documents become part of 

the contract and should be interpreted together. (Id. at 270-271.) Here, the Second Addendum 

states that the rental property is 5,149 square feet and that the base rent should be adjusted 

based on the new square footage. (Comp. ex B at ¶5.) The Certificate mentions nothing specific 

about the size of the rental property. Nor does it state that paragraph 5 in the Second 

Addendum is invalid. Therefore, when considering the allegations in the complaint and reading 

the Certificate and Second Addendum together, the Court concludes that the base rent for the 

rental property is tied to the square footage of the property. In addition, since the complaint 

alleges that the square footage of the property is 3,000 feet, not 5,149 feet, Plaintiffs have 

alleged a claim for breach of contract.  

Reformation (cause of action three)  

Defendants argue that they (or at least Dentite) was a bona fide purchaser and was 

unaware of the square footage issue when they purchased the property. Defendants conclude 

that under Civil Code section 3399 the lease cannot be reformed. Civil Code section 3399 states 

that “[w]hen, through fraud or a mutual mistake of the parties, or a mistake of one party, which 

the other at the time knew or suspected, a written contract does not truly express the intention of 

the parties, it may be revised on the application of a party aggrieved, so as to express that 

intention, so far as it can be done without prejudice to rights acquired by third persons, in good 

faith and for value.” 

Defendants cite to Baines v. Zuieback (1948) 84 Cal.App.2d 483 and Pacific 

Intermountain Express Co. v. Alexander (1962) 205 Cal.App.2d 640. These cases raise an 

interesting issue for a future motion. However, at this stage, Plaintiffs are not required to allege 

that Defendants are not bona fide purchasers. (See, Lin v. Coronado (2014) 232 Cal.App.4th 

696, 705 [“It does appear that the burden is on the purchaser to establish that he, she, or it is a 

bona fide purchaser for value as against a prior party who claims a legal, as opposed to an 

equitable, interest in a property.”].)  
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20.  TIME:  9:00   CASE#: MSC19-01033 
CASE NAME: YANTING SUN VS JEFFREY J JARVI 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person. 

  

21.  TIME:  9:00   CASE#: MSC19-01203 
CASE NAME: MOHSIN AHMMED VS JAMES P KLIME 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY DAVID K 
ORMONDE 
* TENTATIVE RULING: * 
 
 *NOTE- A CMC is set for 11/8/19. 
 
The non-opposed motion to set aside default of David K. Ormond is granted. Defendant 
Ormond’s proposed Demurrer to Complaint is deemed filed as of October 17, 2019. The Court 
sets the Demurrer for hearing on November 21, 2019 at 9:00 a.m. 
 

  

22.  TIME:  9:00   CASE#: MSC19-01378 
CASE NAME: ALVARADO VS. BELTRAY 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND STAY 
PROCEEDINGS FILED BY BELTRAY,, TRALEE, INC. 
* TENTATIVE RULING: * 
 
 
Defendants’ petition to compel arbitration and stay proceedings is denied on the ground that the 

limited record sufficiently shows procedural and substantive unconscionability in the pre-

employment arbitration agreements and the manner in which they were presented to plaintiff. 

Defendants Beltray, Inc. and Tralee, Inc. petition the court to compel plaintiff Anthony Alvarado, 

a former employee, to submit the claims made in his complaint for multiple violations of the 

California Labor Code to binding arbitration pursuant to the terms of two separate binding 

arbitration agreements entered into as a condition of his employment. Plaintiff was employed at 

different times by two auto dealerships owned by the defendant corporations, which are owned 

in common by the same family, according to the complaint.  

The complaint alleges that plaintiff was employed by Tralee, doing business as Antioch Toyota, 

from March 23, 2016 to July 8, 2017. Plaintiff alleges several wage and hour violations, 

including that he was denied meal and rest periods as required under the Labor Code, despite 

complaints to his supervisor on several occasions, and that he was not offered “rest breaks, 
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water or shade” while having to work outdoors in hot summer weather. Plaintiff alleges the 

conditions were such that he felt he had no choice but to resign his position and was thus 

constructively terminated by Tralee. (Complaint, paras. 18 -20) 

Plaintiff subsequently applied for a sales position with defendant Beltray’s All Star Ford 

dealership in Pittsburg. He was hired and started work on September 19, 2018. On October 5, 

2018, plaintiff alleges he was abruptly terminated from All Star Ford, and informed the company 

was eliminating his position and had no openings for him elsewhere. Based on online 

advertising he later found  by All Star Ford recruiting salespeople, plaintiff concluded the 

reasons given for his termination were a pretext and that he had been retaliated against by 

Beltray for his protected activity at Tralee. He alleges he was not paid all earned commissions 

upon termination. (Complaint, paras. 21 – 26)   

Enforceability of Arbitration Agreements 

While the California Supreme Court  has spoken of a "strong public policy of this state in favor of 

resolving disputes by arbitration" (citation)), Code of Civil Procedure section 1281 makes clear 

that an arbitration agreement is to be rescinded on the same grounds as other contracts or 

contract terms. In this respect, arbitration agreements are neither favored nor disfavored, but 

simply placed on an equal footing with other contracts.” (Armendariz v. Foundation Health 

Psychcare Services, Inc. (2000) 24 Cal.4th 83, 127.   

Code of Civil Procedure section 1670.5 (a) provides: “If the court as a matter of law finds the 

contract or any clause of the contract to have been unconscionable at the time it was made the 

court may refuse to enforce the contract, or it may enforce the remainder of the contract without 

the unconscionable clause, or it may so limit the application of any unconscionable clause as to 

avoid any unconscionable result.” 

The Supreme Court has also observed that the savings clause in section 2 of the FAA (9 

U.S.C.) “plainly contemplates litigation and judicial determination of “ ‘generally applicable 

contract defenses, such as fraud, duress, or unconscionability …’ … [citations]” as a prelude to 

enforcement of an arbitration agreement.” (citation)  Sonic-Calabasas A, Inc. v. Moreno (2013) 

57 Cal.4th 1109, 1157. (“Sonic II”)  Code of Civil Procedure section 1290.2, which governs 

petitions to compel arbitration brought in California courts, provides that such petitions “shall be 

heard in a summary way in the manner and upon the notice provided by law for the making and 

hearing of motions … (which)  generally means that “the facts are to be proven by affidavit or 

declaration and documentary evidence with oral testimony taken only in the court's discretion.” 

(Ibid.) 

The Petition and Plaintiff’s Opposition 

Defendants’ petition asserts that the arbitration agreements signed on March 22, 2016 and 

September 19, 2018 are “binding and enforceable”, citing a litany of California and Federal 

cases and statutory law in support. The petition further asserts that the agreements include 

“nearly…identical operative language” (Petition, 2: 15-25), but they are not clearly identical. For 

example, the separate agreements attached as Exhibit A to the petition, provide different criteria 
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for selecting an arbitrator. The petition is further supported by the declaration of defendants’ 

corporate controller, Christin Hafstad. 

Plaintiff’s opposition to the petition argues that the arbitration agreements are procedurally and 

substantively unconscionable, and are supported by the declarations of plaintiff Alvarado and 

plaintiff’s counsel, Mr. Sperber.  

Applicable Law 

OTO, L.L.C. v. Kho (2019)  8 Cal.5th 111, recently decided by the California Supreme Court, 

appears to be the most recent comprehensive review of the law concerning arbitration 

agreements and specifically the issue of unconscionability. In that case, Ken Kho, a service 

technician employed by an auto dealership in Oakland, California was requested to and did sign 

papers during his workday which included an arbitration agreement similar to the ones 

presented to the plaintiff in this case. (The Tralee agreement, in particular). In evaluating 

unconscionability the court observed:  

“‘[G]enerally applicable contract defenses, such as … unconscionability, may be applied to 

invalidate arbitration agreements without contravening’ the FAA” or California law. (Pinnacle 

Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 246; 

(see Concepcion, supra, 563 U.S. at p. 339.) Unconscionability can take different forms 

depending on the circumstances and terms at issue. However, the doctrine's application to 

arbitration agreements must rely on the same principles that govern all contracts. (Sonic II, 

supra, 57 Cal.4th at p. 1133.) The degree of unfairness required for unconscionability must be 

as rigorous and demanding for arbitration clauses as for any other contract. (Ibid.) 

The general principles of unconscionability are well established. A contract is unconscionable if 

one of the parties lacked a meaningful choice in deciding whether to agree and the contract 

contains terms that are unreasonably favorable to the other party. (Sonic II, supra, 57 Cal.4th at 

p. 1133.) Under this standard, the unconscionability doctrine “‘has both a procedural and a 

substantive element.’” (Ibid.) “The procedural element addresses the circumstances of contract 

negotiation and formation, focusing on oppression or surprise due to unequal bargaining power. 

[Citations.] Substantive unconscionability pertains to the fairness of an agreement's actual terms 

and to assessments of whether they are overly harsh or one-sided.” (Citation) 

Both procedural and substantive unconscionability must be shown for the defense to be 

established, but “they need not be present in the same degree.” (Armendariz, supra, 24 Cal.4th 

at p. 114.) Instead, they are evaluated on “‘a sliding scale.’” (Ibid.) “[T]he more substantively 

oppressive the contract term, the less evidence of procedural unconscionability is required to” 

conclude that the term is unenforceable. (Ibid.) Conversely, the more deceptive or coercive the 

bargaining tactics employed, the less substantive unfairness is required. (citations) A contract's 

substantive fairness “must be considered in light of any procedural unconscionability” in its 

making. (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 912) “The ultimate issue 

in every case is whether the terms of the contract are sufficiently unfair, in view of all relevant 

circumstances, that a court should withhold enforcement.” (Ibid.)  
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The Declaration of Plaintiff Anthony Alvarado states that he does not recall, but does not deny, 

that he signed the agreements attached as Exhibit A to the petition. However he states that the 

documents were presented as “just paperwork” necessary to begin his employment. He was not 

provided with copies of the documents. (Alvarado decl. para 1) According to the declaration of 

plaintiff’s counsel, the arbitration agreements were obtained by him after requesting the same 

from defense counsel on or around August 12, 2019. (Sperber decl. para. 1 and Exhibit A 

thereto).  

The Declaration of defendants’ employee, Christin Hafstad states that alternative dispute 

resolution, including arbitration of employment related claims is company policy, and that each 

individual is “made aware” of the policy and is requested to acknowledge the policy by signing 

the written agreements. (Hafstad decl. para. 4). Mr. Hafstad states that the documents set forth 

“terms and conditions of all employees as conditions of their employment with the company” and 

that the documents were “prepared and maintained in the ordinary course of business at the 

dealership.” (Id., para. 6) The declaration does not state that the agreements reflecting the 

policy are explained in any way, or that copies of the agreements are provided to employees as 

part of the company’s ordinary practice.   

The documents attached as Exhibit A speak for themselves. As described by the Court in OTO, 

LLC, “[t]he agreement is a paragon of prolixity, only slightly more than a page long but written in 

an extremely small font. The single dense paragraph covering arbitration requires 51 lines…the 

text is “visually impenetrable” and “challenge[s] the limits of legibility.” OTO, LLC, supra, 8 

Cal.5th at p.128. The documents attached as Exhibit A to the petition appear equally 

challenging.   

The agreements in petitioners’ Exhibit A, like the one in OTO, are opaque. “The sentences are 

complex, filled with statutory references and legal jargon. The second sentence alone is 12 lines 

long (as is the Tralee agreement). The arbitration paragraph refers to: the California Fair 

Employment and Housing Act (Gov. Code, § 12900 et seq.); title VII of the Civil Rights Act of 

1964; other unspecified “local, state or federal laws or regulations”; the National Labor Relations 

Act (29 U.S.C. § 151 et seq.); the California Workers' Compensation Act; “California Small 

Claims” actions; the Department of Fair Employment and Housing; the Employment 

Development Department; the “Equal Opportunity Commission”; the federal and California 

arbitration acts; and six different sections of California's Civil Code and Code of Civil Procedure. 

A layperson trying to navigate this block text, printed in tiny font, would not have an easy 

journey.” (Ibid.) 

1. Procedural Unconscionability 

A procedural unconscionability analysis “begins with an inquiry into whether the contract is one 

of adhesion.” (Armendariz, supra, 24 Cal.4th at p. 113.) An adhesive contract is standardized, 

generally on a preprinted form, and offered by the party with superior bargaining power “on a 

take-it-or-leave-it basis.” (citation); see Armendariz, at p. 113.) Arbitration contracts imposed as 

a condition of employment are typically adhesive (see Armendariz, at pp. 114–115).  
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“The circumstances relevant to establishing oppression include, but are not limited to (1) the 

amount of time the party is given to consider the proposed contract; (2) the amount and type of 

pressure exerted on the party to sign the proposed contract; (3) the length of the proposed 

contract and the length and complexity of the challenged provision; (4) the education and 

experience of the party; and (5) whether the party's review of the proposed contract was aided 

by an attorney.” (citation) With respect to preemployment arbitration contracts, we have 

observed that “the economic pressure exerted by employers on all but the most sought-after 

employees may be particularly acute, for the arbitration agreement stands between the 

employee and necessary employment, and few employees are in a position to refuse a job 

because of an arbitration requirement.” (citation). (OTO, LLC, supra, 8 Cal.5th at p. 127)  

Plaintiff’s declaration supports an inference of oppression, under the circumstances. The 

declaration of Mr. Hafstad  supports the conclusion that the agreements are contracts of 

adhesion and that plaintiff did not receive any explanation of what was in the documents or 

offered an opportunity to review them.  

2. Substantive Unconscionability 

Substantive unconscionability examines the fairness of a contract’s terms. This analysis 

“ensures that contracts, particularly contracts of adhesion, do not impose terms that have been 

variously described as ‘“‘overly harsh’”’ (citations), “unduly oppressive” “so one-sided as to 

‘shock the conscience’” , or ‘unfairly one-sided’ (citation).  All of these formulations point to the 

central idea that the unconscionability doctrine is concerned not with ‘a simple old-fashioned 

bad bargain’ [citation], but with terms that are ‘unreasonably favorable to the more powerful 

party.’” (Sonic II, supra, 57 Cal.4th at p. 1145.) Unconscionable terms “‘impair the integrity of the 

bargaining process or otherwise contravene the public interest or public policy’” or attempt to 

impermissibly alter fundamental legal duties. (Ibid.) They may include fine-print terms, 

unreasonably or unexpectedly harsh terms regarding price or other central aspects of the 

transaction, and terms that undermine the nondrafting party's reasonable expectations. (Ibid.; 

see Sanchez, supra, 61 Cal.4th at p. 911.) These examples are illustrative, not exhaustive. 

(OTO, LLC, supra, 8 Cal.5th at p. 129 – 130) 

Among the issues of concern in the OTO v. Koh case under the substantive unconscionability 

analysis was whether the employee could be forced to forego the relatively simple 

administrative procedure through the Labor Commissioner’s office for unpaid wage claims. The 

Alvarado complaint on file with this court states that a complaint with the Labor Commissioner’s 

office was filed on or around November 5, 2018 and is pending. Defendant’s petition does not 

address that issue.  

The arbitration agreements attached to the petition both provide that the agreements shall not 

be construed as to preclude the plaintiff from filing any “administrative charge with, or 

participating in an investigation of a charge conducted by any government agency such as the 

Department of Fair Employment and Housing and/or the Equal Opportunity Commission; 

however, after the employees  exhausts such administrative process/investigation, employee 
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understands and agrees that employee must pursue any such claims through this binding 

arbitration procedure.” (Exhibit A to Petition to Compel Arbitration).  

This requirement, if enforced would appear to deprive the employee of protections under the 

Labor Code and of a relatively “speedy, informal, and affordable method” of resolving claims for 

unpaid wages. If enforced, it would effectively dispose of any determination made by a Labor 

Commission representative and turn the matter over to a “retired California Superior Court 

Judge” (Tralee agreement) or an arbitrator “selected in accordance with the procedures of the 

arbitration service selected by the party against whom the claim is brought (i.e. ADR Services, 

JAMS), or such other service to which the parties agree.” (Beltray agreement)  

Like the agreement criticized by the Supreme Court OTO, LLC that, as in this case, “the 

(employer’s) agreement (Tralee agreement, in particular) does not mention how to bring a 

dispute to arbitration, nor does it suggest where that information might be found. The Tralee 

agreement, which is virtually identical to that in OTO LLC, “identifies no commercial providers. In 

fact, it does not mention that such providers exist. It mandates that the arbitrator be a “retired 

California Superior Court Judge” but gives no indication how an employee might find such a 

person, let alone one willing to arbitrate a wage claim. Although some employees might pursue 

other avenues for relief and reach arbitration after encountering a motion to compel, these 

additional steps will inevitably increase the delay and expense involved. Other employees may 

be so confused by the agreement that they are deterred from bringing their wage claims at all. 

(OTO, LLC, supra, 8 Cal.5th at p. 131)  

The Court notes that the Beltray agreement does mention commercial providers, but it also 

initially leaves the choice up to the employer, as the “party against whom the claim is brought.” 

The notion that the employee has any real choice in making that decision is illusory.  

Defendants’ Petition to Compel Arbitration and Stay Proceedings is denied.  

  

23.  TIME:  9:00   CASE#: MSC19-01398 
CASE NAME: STANDARD INSURANCE COMPANY VS 
HEARING ON MOTION TO/FOR CHANGE OF VENUE FILED BY AKENDUCA 
BEASLEY, SATCHIDANAND MIMS 
* TENTATIVE RULING: * 
 
 Vacated pursuant to request of moving party.  
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24.  TIME:  9:00   CASE#: MSN19-1263 
CASE NAME: ERIC PORTER VS CITY OF RICHMON 
HEARING ON PETITION TO/FOR ORDER RELIEVING PTRS FR. GOV'T CODE 
945.4 FILED BY ERIC PORTER, AIDEN PORTER 
* TENTATIVE RULING: * 
 
 Continued to 10/31/19 at 9:00 a.m. per written stipulation. 

  

25.  TIME:  9:00   CASE#: MSN19-1736 
CASE NAME: IN RE: SEAN GUILLES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 
ADD ON 
 

26. TIME:  9:01   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE PLTF’S 4TH AMENDED COMPLAINT FILED BY CITY OF 
ANTIOCH 
* TENTATIVE RULING: * 
 
Continued by court to October 31, 2019 @ 9:00 a.m.  
 

27. TIME:  9:01   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 4TH AMENDED COMPLAINT FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Continued by court to October 31, 2019 @ 9:00 a.m.  
 
 

 


